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Counsel for defendant 
KWOK CHEUNG CHOW 
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INTRODUCTION 

Pursuant to Criminal Local Rule 32-5(c), Defendant KWOK CHEUNG CHOW submits 
this response to the government’s Sentencing Memorandum. (Dkt. 1518.) 

On Thursday, the government will ask the Court to sentence Mr. Chow to a mandatory 
tenn of life in prison. Post-trial motions have been denied. That being the case, for purposes of 
this memorandum and his sentencing hearing, the Court will proceed to sentence Mr. Chow on 
the premise that his convictions were validly obtained. 

Nonetheless, Mr. Chow is compelled to note that the record of his trial undermines that 
crucial premise. Indeed, it appears that during Mr. Chow’s trial proceedings, one of the only 
areas of agreement between the Court, the government, and defense counsel related to the issue 
of whether Mr. Chow was afforded the minimum level of effective representation guaranteed by 
the Sixth Amendment. As demonstrated below, the Court and the government expressed, 
through various filings and orders, grave doubts that Mr. Chow’s trial comported with his Sixth 
Amendment rights; his own defense counsel unequivocally asserted that their representation had 
been constitutionally deficient. 

Further, for the reasons discussed in Sections n. and III., infra, Mr. Chow objects to the 
government’s proposed amounts of restitution and forfeiture, respectively. 

ARGUMENT 

I. THE WELL-DOCUMENTED RECORD THAT MR. CHOW DID NOT 

RECEIVE EFFECTIVE TRIAL REPRESENTATION UNDERMINES THE 

VALIDITY OF HIS CONVICTIONS 

By affording criminal defendants the rights to a speedy and public trial, to an impartial 
jury, to be informed of the nature of the government’s charges, to confront witnesses and to 
compel them to appear, and to effective assistance of counsel, the Sixth Amendment establishes 
a framework designed to ensure that one accused of a crime has a meaningful opportunity to 
challenge the government’s allegations. In theory at least, those safeguards permit the belief that 
criminal convictions obtained through trial are to be trusted because they are forged in the 
crucible of an adversarial proceeding in which the defendant, through the assistance of counsel, 
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may test the strength of the government’s theories and evidence against him. 

In a line of cases beginning almost a century ago, the Supreme Court “has recognized 
that the Sixth Amendment right to counsel exists, and is needed, in order to protect the 
fundamental right to a fair trial.” Strickland v. Washington, 466 U.S. 668, 684 (1984) (citing, 
inter alia, Powell v. Alabama, 287 U.S. 45 (1932)). The Court defined a “fair trial” as “one in 
which evidence [is] subject to adversarial testing . . . .” Id. at 685. In the “adversarial system 
embodied in the Sixth Amendment,” the “right to counsel plays a crucial role . . . since access to 
counsel’s skill and knowledge is necessary to accord defendants the ample opportunity to meet 
the case of the prosecution to which they are entitled.” Id. (internal quotation marks omitted). 

The Supreme Court has also recognized that federal trial courts “have an independent 
interest in ensuring that criminal trials are conducted within the ethical standards of the 
profession and that legal proceedings appear fair to all who observe them.” Wheat v. United 
States, 486 U.S. 153, 160 (1988). Likewise, “the Government has a concomitant, 
constitutionally essential interest in assuring that the defendant’s trial is a fair one.” Sell v. 

United States, 539 U.S. 166, 180 (2003). 

The Court, the government, and defense counsel all raised, at various points throughout 
Mr. Chow’s trial, concerns as to whether Mr. Chow’s Sixth Amendment right to effective 
representation was being protected. Those concerns were understandable in light of the trial 
record, and they undermine the validity of Mr. Chow’s convictions. 

Prior to trial, it was no secret that counsel for Mr. Chow were struggling to satisfy their 
obligation to provide effective assistance. For example, although counsel insisted on proceeding 
with an upcoming trial date, counsel represented to the Court that unless it ”exclude[d] [a] large 
amount of discovery," counsel would be unable to review all discovery and prepare for trial 
prior to the scheduled trial date. See Raymond Chow’s Objection to Discovery Distributed After 
January 31, 2015, dkt. 971, at 1; see also declaration of counsel submitted in support of same, 
dkt. 971-1, at 2 (stating that “[t]he discovery which has been produced is impossible to 
process”); Id. at 6 (noting that issues relating to funding compelled counsel “to curtail defense 
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strategy”); Id. 7 (stating that as a result of funding issues counsel expected to “be forced to go to 
trial having to sacrifice significant trial preparation including translation, transcription, expert 
witnesses, investigation and interviews”); Id. at 8 (telling the Court that counsel wished to 
address the Court’s ruling that counsel had waived the right to bring a Franks motion but that 
counsel did “not have time” to do so). 

In other filings before trial, counsel again suggested that they may not be able to provide 
Mr. Chow with effective representation. See, e.g., Chow’s Separate Reply to United States’ 
Response to Joint Motion for Severance, dkt. 1005, at 12 n. 14 (stating that the “remaining 
concerns are wether [sic] given the current conditions of discovery Chow can receive effective 
assistance of counsel. Narrowing the issues in this trial and trying Chow alone will greatly assist 
in providing adequate representation to Chow.”). 

The government too was aware of and concerned with counsel’s trial preparations. As 
early as September 2015, the government became sufficiently alarmed about counsel's ability to 
provide effective representation to Mr. Chow that it felt compelled to file a document devoted 
solely to those concerns. See United States Supplemental Response to Defendants’ Motion for 
Severance, dkt. 1001, at 2-3 (asking the Court to “consider” defense counsel’s ability, or lack 
thereof, to prepare for trial in ruling on a defense motion to sever and noting that defense 
counsel’s apparent inability to provide effective representation “will compromise Chow's 
rights.”). 

A critical issue, first raised in post-trial motions, was whether the government breached a 
use immunity agreement with Mr. Chow by asking him on cross-examination questions about 
the murder of Danny Wong more than 15 years ago. Mr. Chow’s defense team raised this as 
their first claim in his motion for a new trial. (Dkt. 1396.) The Court rejected this claim in part 
because, according to the Court, defense counsel both opened to the door to the government’s 
use of the immunized statements and failed to object to the government’s introduction those 
statements. Order Denying Mot. for New Trial, dkt. 1454, at 7 (“Defendant’s argument about 
his 2002 interview statements also fail because Defendant opened the door on this issue, and 
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because Defendant failed to object to the government’s introductions of the statements at trial.”). 

In several filings, Mr. Chow’s defense team conceded that although they were in 
possession before trial began of documents relating to Mr. Chow’s use immunity agreement, 
counsel “did not become aware of the immunity agreement until after Raymond Chow’s trial.” 
Mot. for New Tr., dkt. 1396, at 4; see also id. at 4 n.3 (“Counsel for Chow has been extremely 
strained for resources since the indictment against Chow, and the words ‘use immunity’ were 
buried within terabytes of discovery. Had Chow’s counsel been aware of the immunity before 
trial, they would have demanded a pre-trial Kastigar hearing, and/or objected at trial. The 
burden would then be on the Government to show by the preponderance of evidence that any 
information they intended to use was derived from an independent source, not from the 
interview for which he was granted the immunity.”); see also Def. Chow’s Reply to Gov’t 
Opp’n to New Tr. Mot., dkt. 1440, at 7 (“Chow’s counsel did not object [to the government’s 
cross-examination of Chow using issues covered by the use immunity agreement] because they 
were not, at the time, aware of the Use Immunity Agreement.”). Indeed, counsel admitted that 
its resources were stretched beyond the point of breaking by the demands of what was a lengthy 
and complex trial. Mot. for New Tr. at 9 (“Sacrifices were made by defense counsel and some 
comers were cut.”). 

Defense counsel candidly conceded that its failure to recognize that it had in its 

possession the use immunity agreement constituted ineffective assistance. Mot. for New Tr. at 

n.8 (“Moreover, since 2014 counsel for Chow was in possession of the FBI’s 302 report starting 

at US 607979, in which it is expressly stated that Chow was told he would be granted use 

immunity for the statements he made in the 2002 interview. Counsel for Chow did not become 

aware of this immunity until after the trial. Nevertheless, Chow’s counsel had constructive 

knowledge of the immunity, and therefore provided ineffective assistance of counsel before and 

during trial, by failing to demand a Kastigar hearing pre-trial, and failing to object whenever the 

subject arose during trial. For this reason, Chow was also deprived of a fair trial due to 

ineffective assistance of counsel.”); see also Reply to Gov’t Opp’n to Def.’s Mot. to Dismiss for 
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Outrageous Gov’t Misconduct, dkt. 1486, at 4 (noting how defense counsel would have done 
things differently at trial had it been aware of the use immunity agreement.). 

Trial counsel’s admission that prior to trial, the government provided them with Chow’s 
immunity agreement yet they failed to review the discovery so as to preserve his rights under the 
agreement at trial is, quite simply, mind-boggling. A clearer example of deficient performance 
by counsel is hard to imagine. And it is simply unimaginable that this admitted and egregious 
failing on trial counsels’ part was the only instance in which they deprived Mr. Chow of 
competent representation. 

Putting aside the issue with the use immunity agreement, an ongoing theme throughout 
the trial proceedings was defense counsel’s inability to meet filing deadlines and to submit briefs 
that conformed with the applicable rules. For example, in denying Mr. Chow’s motion for a 
new trial on the ground that the defense was improperly limited from calling its witnesses, the 
Court noted that the defense failed to provide the “detailed offers of proof for the three witnesses 
whom he [defense counsel] specifically assured the Court he would.” Order Denying Motion 
for New trial, dkt. 1454, at 22. The Court also noted that the new trial motion itself was legally 
deficient because ten of the claims raised in that motion consisted only of headings, and were 
“devoid of any argument, citations to the record, or legal authority,” as required by federal rules. 
Id. at 3 1 ; see also id. at 32 (noting that the supplemental brief submitted in support of the new 
trial motion was untimely); Id. at 27 n.34 (noting that a different argument in the new trial 
motion failed to include any citations to the record, contrary to the Criminal and Civil Local 
Rules and despite “ample time to comply with the rules.”). 

The government too raised the issue of defense counsel’s pattern of filing untimely 
motions. See United States’ Opposition to Defendant’s Motion to Bar Anonymous Witness and 
Compel Disclosure of the True Identities of Government Witnesses, dkt. 1053, at 1-2 n.3 
(“Regrettably, this is only the most recent in a long string of pleadings that CFIOW has filed 
haphazardly, in violation of scheduling agreements and deadlines. See, e.g. Defendant’s Pretrial 
Memorandum In Preparation for Pretrial Conference on September 28, 2015, Docket No. 1039 
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(filed 2.5 hours prior to pretrial conference on September 28, 2015, in violation of Local Rule 
17.1(b), which requires filing no later than 7 days before pretrial conference); Defendant’s Reply 
to Response to Motion In Limine to Exclude All References to Past Acts And Charges of 
Racketeering, Docket No. 1037 (filed on September 26, 2015, after September 22, 2015 
deadline agreed upon by parties); United States’ Notice Re Defendant Chow’s Response and 
Opposition to Government’s Motions In Limine, Docket No. 1034(describing other delayed 
filings by CHOW); United States’ Motion To Re-Schedule Motions Hearing Dates and 
Proposed Order, Docket No. 944(describing other delayed filings by CHOW).”); see also dkt. 
1193 (government filing claiming ethical violation by defense counsel in contacting represented 
party). 

Further, although Mr. Chow had requested that his defense team withdraw from their 
representation of him not long after he was convicted, defense counsel did not file a motion to 
withdraw until June 6, 2016 (dkt. 1458), six months after the jury returned its verdict and four 
days after the Court denied Mr. Chow’s motion for a new trial. (Dkt. 1454.) The delay in filing 
the withdrawal motion prejudiced Mr. Chow’s ability to properly raise ineffective assistance 
claims in his new trial motion with different counsel. Had new counsel been appointed and 
permitted to develop the factual record in support of ineffective assistance claims for the motion 
for a new trial, those claims would have been sufficiently developed such that Mr. Chow would 
be able to raise them on direct appeal, in an exception to the “general rule” that the Ninth Circuit 
“will not review challenges to the effectiveness of defense counsel on direct appeal.” United 
States v. Laughlin, 933 F.2d 786, 788 (9th Cir. 1991). That general rule exists because, in most 
cases, a defendant has little or no opportunity at the trial level to develop a factual record in 
support an ineffective assistance claim. Id. at 788-89 (“‘Challenge by way of a habeas corpus 
proceeding is preferable as it permits the defendant to develop a record as to what counsel did, 
why it was done, and what, if any, prejudice resulted.’” ( quoting United States v. Pope, 841 F.2d 
954, 958 (9th Cir. 1988)). 

Those concerns would not have applied to Mr. Chow’s situation had he been appointed 
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counsel to develop ineffective assistance claims for purposes of his new trial motion. Indeed, 
the Ninth Circuit has recognized that ineffective assistance claims may be reviewed on direct 
appeal “under two extraordinary circumstances ‘(1) when the record on appeal is sufficiently 
developed to permit review and determination of the issue, or (2) when the legal representation 
is so inadequate that it obviously denies a defendant his Sixth Amendment right to counsel.’” 
United States v. Daychild, 357 F.3d 1082, 1095 (9th Cir. 2004) ( quoting United States v. Ross, 
206 F.3d 896, 900 (9th Cir. 2000)); see also Ordinari United States v. Buitre, 471 Fed. Appx. 
775, 776 (9th Cir. 2012) (mem. disp.) (noting that although the court ordinarily “would not 
consider an ineffective assistance claim on direct appeal,” the record in the case was 
“sufficiently developed to permit review and determination of the issue.”). 

In sum, the foregoing excerpts from the trial record undermine the idea that Mr. Chow’s 
convictions were obtained after a fair trial. 

II. MR. CHOW OBJECTS TO THE GOVERNMENT’S PROPOSED 
RESTITUTION 

The government asks the Court to impose restitution in the amount of $32,433.60 under 
the Mandatory Victims Restitution Act, 18 U.S.C. § 3663 A, as compensation to the family of 
Allen Leung for funeral and related expenses. Mr. Chow maintains that he is innocent of the 
murder of Mr. Leung. But accepting, for purposes of his sentencing, that restitution is 
appropriate, the amount requested is greater than what the law permits. 

Section 3663A provides, in part, that a defendant may be required to pay an “amount 
equal to the cost of necessary funeral and related services.” 18 U.S.C. § 3663A(b)(3). Section 
3663A does not require restitution for all funeral and related services, or even all reasonable 
expenses incurred in those services. Rather, it limits restitution to “necessary” expenses. 

The restitution amount sought by the government includes costs that, with all respect, 
were not “necessary” to the funeral. For example, included in the requested restitution amount is 
$1,300 spent on flowers, and $9,552 spent on newspaper announcements. See Gov’t Sentencing 
Mem., dkt. 15 18, at 13. There is also a line item in the records submitted by the government 
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under seal ( see Government Sentencing Memorandum, Ex. 2) that is equal to almost $6000 and 
to which Mr. Wong objects on the grounds that it was not a necessary funeral expense. In sum, 
Mr. Chow believes that $15,881.60 of the $32,433.60 sought by the government for restitution 
constitutes necessary funeral and related expenses and objects to any restitution above that 
amount. United States v. Nosal, 2016 U.S. App. LEXIS 12382, *56 (9th Cir. Cal. July 5, 2016) 
(unpublished) (reversing restitution award and unreasonably high and remanding for 
recalculation). 

III. MR. CHOW OBJECTS TO THE GOVERNMENT’S PROPOSED FORFEITURE 

The government asks the Court to impose a money judgment forfeiture in the amount of 
$225,000. Mr. Chow objects to that amount for the following reasons. 

First, the government carries the burden of proving the amount of any money judgment 
forfeiture by a preponderance of the evidence. Libretti v. United States, 516 U.S. 29, 49 (1995). 
Mr. Chow objects to the government’s requested forfeiture amount on the ground that the 
government has not proven the amount of restitution by a preponderance of the evidence. 
Although testimony at trial suggested that the co-conspirators in Count 1 typically received a 
10% fee for the money that was laundered for FBI Agent Jordan, the government has not proven 
that the actual amount of fees recovered by the co-conspirators was $225,000. 

Second, Mr. Chow objects to the forfeiture amount on the grounds that it violates his 
rights under the Excessive Fines Clause of the Eighth Amendment. Alexander v. United States, 
509 U.S. 544, 558-59 (1993) (holding that in personam criminal forfeiture is subject to the 
Excessive Fines Clause); United States v. Ladum, 141 F.3d 1328, 1348 (9th Cir. 1998) 
(“Criminal forfeitures, as a form of monetary punishment, are subject to the Eighth 
Amendment's limitations under the Excessive Fines Clause”). “The constitutional protection of 
the Excessive Fines Clause is especially important in the forfeiture context ‘where the 
Government has a direct pecuniary interest in the outcome of the proceeding.’” United States v. 
6625 Zumirez Drive, 845 F. Supp. 725, 735 (C.D. Cal. 1994) {quoting United States v. James 
Daniel Good Real Property, 1 14 S. Ct. 492, 502 (1993)). 
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The Ninth Circuit “uses a two-pronged approach for detennining whether forfeiture of 
property constitutes an excessive fine.” Ladum, 141 F.3d at 1348 ( citing United States v. Real 
Property Located in El Dorado County, 59 F.3d 974, 982 (9th Cir. 1995)). “First, the 
government must show that the property was an instrumentality of the crime - that there was a 
substantial connection between the property and the offense.” Id. “If the government satisfies 
the instrumentality prong, the claimant has the burden of showing that the forfeiture is grossly 
disproportionate given the nature and extent of his criminal culpability.” Id. 

According to the government, Mr. Chow’s co-defendants George Nieh, Kevin Siu, Alan 
Chiu, Leslie Yun, and James Pau were primarily responsible for the money laundering. 
Application of the U.S. for a Preliminary Order of Forfeiture, dkt. 1372, at 4 (“The Count One 
RICO defendants who agreed to and did launder cash for Jordan were George Nieh, Kevin Siu, 
Alan Chiu, Leslie Yun, and James Pau.”). Those co-defendants - but not Mr. Chow - received 
the cash from agent Jordan to be laundered and also received the 10% service fee. Id. at 5 
(Jordan “delivered cash to one of the above-named defendants [Nieh, Siu, Chiu, Yun, and Pau] 
with the understanding that Jordan would pay the defendant a 10% money laundering fee.”); Id. 
(“Jordan delivered a total of $2,475,000 in cash to defendants Nieh, Siu, Chiu, Yun, and Pau to 
be laundered.”). Given that the forfeiture amount requested by the government is more than 
three times the total amount of money Mr. Chow actually received from agent Jordan, and given 
Mr. Chow’s limited role in laundering the money, the proposed forfeiture is excessive. 

For similar reasons, Mr. Chow also objects to the government’s requested amount of 
forfeiture on the basis that it was not foreseeable to him that his co-defendants would launder 
more than $2 million dollars and earn $225,000 from that process. See, e.g., United States v. 
Elder, 682 F.3d 1065, 1073 (8th Cir. Mo. 2012) (holding that “joint and several forfeiture 
liability is not unlimited - a conspirator is liable only for the conspiracy's illegal proceeds that 
were reasonably foreseeable to him.”). 

Finally, Mr. Chow recognizes that controlling Ninth Circuit authority prevents him from 
objecting to the forfeiture on the basis that he personally did not possess any of the ill-gotten 
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proceeds from the money laundering scheme. Newman, 659 F.3d at 1244. Mr. Chow only notes 
that, as the government agreed to do in Newman, the Court here should ensure that the 
government is not pennitted to seek more than whatever the final forfeiture amount may be from 
all of the co-defendants. Id. at 1244 n.8 (“The government asserts that it may not, and will not, 
seek forfeiture from co-conspirators that exceeds the total amount of ‘proceeds.’ For example, if 
the proceeds from a conspiracy equal $10,000, the government may seek forfeiture up to 
$10,000 from each conspirator, but the sum of the forfeitures may not exceed $10,000.”). 

CONCLUSION 

Mr. Chow respectfully requests that any sentence imposed by the Court be consistent 
with the foregoing. 

Dated: August 1, 2016 Respectfully submitted, 

/s/ Matthew C. Dirkes 

Matthew C . Dirkes 

Counsel for defendant 

KWOK CHEUNG CHOW 
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